DHMH MBE CONTRACT COMPLIANCE
I.
Getting Started Monitoring Documentation

Once a contract has received all necessary approvals, and a Notice to Proceed (NTP) has been issued to the prime contractor (PC), the agency person(s) responsible for MBE contract monitoring (the monitor) must have in their possession certain information, primarily procurement documents, that will guide the monitoring effort and will become part of the official MBE compliance file that must be kept for each contract.  The information/documents that should be gathered before beginning the monitoring process include the following:

1. Final approved MDOT Certified MBE Utilization Fair Solicitation Affidavit/ MBE Participation Schedule (D1).
2. One signed Subcontractor Project Participation Certification for each MBE named (D3).

3. Copy of the written PRG summary (required by BPW Advisory 2001-2).

4. Written waiver determination and associated waiver documentation, if applicable.

5. Copy of the executed contract w/contract ID# (BPO or PO).

6. Copy of the payment report forms included in the solicitation’s MBE attachment (D4 & D5).

7. Copy of the Notice to Proceed (NTP).

8. Name/phone #/e-mail address for PC’s MBE point of contact; State’s project manager.

9. Draft cure notice(s) with language pre-approved by legal staff/agency head
Each of the items listed above will probably be needed at some point during the contract period to facilitate the monitoring process.  The first six items listed above are received or generated by the procurement officer during the procurement process and can be retrieved from the permanent procurement file, if necessary.  It remains the responsibility of the monitor to ensure that all documents are contained in the MBE compliance file. 
Recommendations:
The PC must identify the person(s) responsible for making sure that all MBE requirements are met, including the monthly reporting requirement.  
If a cure notice needs to be sent to the PC, for either a reporting or goal compliance deficiency, having the cure letters pre-approved by legal staff will help to expedite the notification process. 

In addition to the items listed above, the monitor must have easy access to the total dollars paid to the PC to-date.  This information may be obtained from the State’s project manager or the agency’s fiscal/accounting department.  This information is necessary in order to periodically calculate goal achievement over the course of the contract   Knowledge of total, actual PC payments and outstanding invoices may also be necessary if there are MBE payment issues that arise. 

The monitor must also be aware of any contract modifications that either increase or decrease the scope and/or dollar amount of the initial contract award.  MBE goals apply to any increased contract amounts brought about through modifications, unless the modification document specifically exempts the modification from MBE participation. However, there must be a reasonable, good faith justification for the exemption based on the nature/scope of the work being added and the potential availability of MBEs to participate in the work associated with the modification. 
Decreased contract amounts may be associated with the elimination of certain portions of the contract that were targeted by the PC for MBE participation.  The monitor must know about such a change in order to document the PC’s attempts to utilize new or existing MBEs to make up for the change in scope.  The work areas eliminated by the scope change should be noted in the contract modification document.  
NOTE:  The overall MBE goal and/or sub-goals established for a contract may not be changed via a contract modification or any other means once the contract has been executed.  A PC’s request for such a modification may not be honored.  Any decrease or increase in contract work volume that may have impacted a PC’s ability to meet the MBE goal over the term of a contract should be noted in the MBE contract compliance summary. 
II.
The Monitoring Process
While gathering the monitoring documentation listed above, the monitor should check to make sure that the system being used to track MBE payments contains accurate, complete MBE data.  If FMIS is being used, the MBE Summary Screen (PCHL2345) should list each MBE named on the MBE Participation Schedule, and the corresponding projected dollar amounts each MBE should receive during the contract period.  

The “MBE Goal” and “MBE Waiver” fields on the additional elements screen (2353 for BPO, 2356 for PO) must also have the correct MBE information entered to assure that the FMIS MBE Standard Reports (710-720) are accurate.  
A.
MBE Orientation Meeting

It is recommended that the monitor conduct a brief orientation meeting (in person or via conference call) with the PC and all named MBEs.  The objective of the meeting is to clarify and reinforce the expectation of the State with regard to the contractual MBE requirements.  The following topics should be covered during the orientation:
1. Monthly reporting requirements; due date for 1st set of reports; review of report forms/submission procedures.
2. PC’s responsibility for ensuring MBEs submission of reports.
3. PC must request any change to the MBE plan in writing; changes may not be implemented until PC has received written approval from the State. 
4. Changes requested due to alleged MBE non-performance issues require documentation (i.e., written cure notice(s) to MBE with timeframe for fixing problem, response from MBE, and evidence of MBE’s failure to cure); MBE terminations based on non-performance must obtain prior written approval from the State.
5. Termination of an MBE does not relieve the PC of responsibility to meet the goal; must substitute other qualified MBEs in same or other work categories to make up the difference; the PC must submit revised Participation Schedule and obtain written State approval before making change.

6. The timing and scope of the work to be performed by each MBE.
7. Review of process to be followed if disputes arise. 
B.
Receipt of Prime/Subcontractor Monthly Payment Reports


1.
Prime Contractor Reporting
Monthly payment reports can be submitted to the State via fax, e-mail, or hard copy, as long as each report has been signed by the PC or subcontractor.  On the date that reports are due (typically the 15th of the month), the person responsible for receiving the reports should check to be sure that a complete set of reports for each contract was received.  
If the solicitation and resulting contract specified a remedy for MBE reporting non-compliance, the agency may impose the remedy as a means to gain compliance.  If remedies for non-reporting were not specified beforehand, the agency head, in conjunction with the OAG, must determine what alternative measures, consistent with COMAR 21.11.03.13C and the contract terms, will be taken.  The PC’s failure to meet the MBE reporting requirement should not be allowed to continue without imposition of some appropriate consequence. 
2.
Subcontractor Reporting 
The PC should be notified within the if any of its subcontractors fail to meet the reporting deadline.  In cases where the PC is unable to get a subcontractor(s) to submit the payment report, the monitor should instruct the PC to issue a written cure notice to the MBE with a copy to the monitor.  If the State is also unable to resolve the reporting issue through direct contact with the MBE, and the PC requests approval to replace the MBE for failure to meet the reporting requirement, the State may approve the termination, contingent upon the PC agreeing to make good faith efforts to find another MBE who can do the work and is willing to comply with the reporting requirement.
NOTE:  MBEs MAY NOT BE REMOVED, REPLACED, OR ADDED WITHOUT APPROVAL OF THE MBE LIAISON AND OFFICE OF PROCUREMENT WITH AN INTERNAL MODIFICATION
.   

C.
Verification of MBE Payments
The MBE payment amounts reported by the PC should coincide with the amounts reported by each MBE in any given month.    However, the only MBE payments that may be entered into the payment tracking system and counted towards the goal are those that have been reported and verified in writing by the MBE.  
Agencies may choose to require additional payment verification such as canceled checks, bank statements, payroll records, etc.  It is up to each agency to determine what additional documentation, if any, will be required to validate MBE payments.
D.
Unpaid Invoices

Unpaid invoices over 30 days old that are listed on the PC and/or subcontractor’s payment reports require an explanation from the PC.  Reasons for one or more outstanding invoices may vary, but the monitor must document that the PC has a legitimate or good faith reason for failing to make payment within 30 days.  Unpaid invoices that are listed on consecutive payment reports that are at least 60 days old require immediate follow up.  
If the monitor determines that the PC does not have a legitimate or good faith reason for failing to make prompt payment to one or more MBEs, the PC should be notified in writing of the State’s finding.  The notification should include a timeframe for bringing all MBE payments current, and should outline what additional steps the State may take in the event that the PC does not comply.
E.
Compliance Checks

Periodically, over the course of the contract, payments made to all MBEs should be measured against the total payments made to the PC to determine whether the PC is on track to meet the MBE goal.  Total MBE payments divided by total PC payments equals the MBE percentage achieved to date.  
For FMIS users, if the MBE invoice screen (2355) has been kept current with monthly payment data, total MBE payments are displayed on the 2345 screen.  See Section III above for access to total PC payments to date.  If the contract includes sub-goals, the same process should be followed for payments to each group of Women-owned, African-American-owned, Asian-owned, and/or Hispanic-owned subcontractors to determine whether the sub-goal(s) are being met. 

The length of the contract generally dictates how frequently the compliance checks should be done.  Multi-year contracts should be checked at least twice per year, but quarterly is preferred.  Shorter term contracts (one year or less) should be checked each month for progress towards goal achievement.  
If periodic compliance checks indicate that the PC is not on track to meet the goal(s), the monitor should make an initial, informal inquiry followed by an e-mail confirmation to acknowledge the compliance discussion.  If MBE utilization continues to lag behind expected levels, a more formal cure notice should be sent to the PC that outlines MBE payments versus PC payments, identifies the MBEs for which current utilization is deficient, and instructs the PC to provide a remedial action plan that outlines the PC’s strategy for bringing MBE utilization up to acceptable levels.  
The cure notice should include a deadline for submission of the remedial action plan and the remedies that may/will be imposed if the State determines that the PC is not acting in good faith to meet the MBE requirements.  The PC’s account manager and the State’s monitor should be copied on the formal cure notice.  All written cure notices, including e-mail notifications, should be copied to the official contract compliance file for auditing purposes.
If compliance checks are done with appropriate frequency and notifications to the PC are issued in the manner described above, the monitor will be able to make a clear determination at the end of each contract as to whether or not the PC met the MBE requirements.   
III.
MBE Contract Compliance Summary
As a contract nears completion, the monitor should begin the process of preparing the written summary of the PC’s MBE activity throughout the contract term, specifically with regard to whether the PC met all of the MBE requirements.  The summary should be completed after all payments to the PC have been made and all subcontractor payments have been documented.  

If, based on the file documentation and observation of the monitor, the PC appears to have acted in good faith to meet the MBE requirements over the contract term, but did not reach the numerical goal percentage, the monitor should document the reasons for not meeting the goal in the closeout summary.  If, through the same review process, it is determined that the PC did not act in good faith, resulting in the PC’s failure to meet some or all of the MBE requirements, including the MBE utilization target, the monitor should note such failure in the written compliance summary document.  In either instance, the written compliance summary should reference specific actions taken by the PC that support the final compliance determination.   
A copy of each contract compliance summary should be kept in a separate file by the monitor, with a copy of each summary forwarded to the head of the procurement unit.  Compliance with MBE requirements under State contracts are part of a PC’s State contracting history and may be used to evaluate a PC’s responsibility under future procurements.
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